Application to register land known as Dawbourne Wood
at Tenterden as a new Village Green

A report by the Head of Countryside Access to Kent County Council’'s Regulation
Committee Member Panel on Friday 11" November 2011.

Recommendation: | recommend that the applicant be informed that the
application to register land known as Dawbourne Wood at Tenterden as a
Village Green has not been accepted.

Local Members: Mr. M. Hill OBE Unrestricted item

Introduction

1.

The County Council has received an application to register land known as
Dawbourne Wood in the St Michael’s area of the town of Tenterden as a new
Town or Village Green from Dr. R. Crawfurd on behalf of the St. Michael's Village
Community Group (“the Applicant”). The application, made on 11" January
2010, was allocated the application number VGA623. A plan of the site is shown
at Appendix A to this report and a copy of the application form is attached at
Appendix B.

Procedure

2.

The application has been made under section 15 of the Commons Act 2006 and
the Commons Registration (England) Regulations 2008.

Section 15 of the Commons Act 2006 enables any person to apply to a Commons
Registration Authority to register land as a Village Green where it can be shown
that:
‘a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, have indulged as of right in lawful
sports and pastimes on the land for a period of at least 20 years;

In addition to the above, the application must meet one of the following tests:
* Use of the land has continued ‘as of right’ until at least the date of
application (section 15(2) of the Act); or
» Use of the land ‘as of right’ ended no more than two years prior to the
date of application, e.g. by way of the erection of fencing or a notice (section
15(3) of the Act); or
« Use of the land ‘as of right' ended before 6" April 2007 and the
application has been made within five years of the date the use ‘as of right’
ended (section 15(4) of the Act).

! The application itself is dated 9™ November 2009 and was originally received by the County Council
on 17" November 2009. However, due to deficiencies in the application, it was returned to the
applicant and the County Council was not in a position to formally accept the application until it was
resubmitted in the current format on 11" January 2010. This is the date upon which, for the purposes
of the legislation, the application was legally made.



5. As a standard procedure set out in the 2008 Regulations, the Applicant must
notify the landowner of the application and the County Council must notify every
local authority. The County Council must also publicise the application in a
newspaper circulating in the local area and place a copy of the notice on the
County Council’s website. In addition, as a matter of best practice rather than
legal requirement, the County Council also places copies of the notice on site to
provide local people with the opportunity to comment on the application. The
publicity must state a period of at least six weeks during which objections and
representations can be made.

The application site

6. The area of land subject to this application (“the application site”) consists of a
large area of woodland of approximately 3 hectares (7.4 acres) in size situated on
the Ashford Road, roughly opposite the St. Michael's Primary School, in the St.
Michael’'s area of the town of Tenterden. The eastern end of the application site
also extends into the neighbouring parish of High Halden. The application site is
shown in more detail on the plan at Appendix A.

7. Formal access to the application site is via a gate (now locked) on the frontage of
the application site with the A282.

8. There are no recorded Public Rights of Way on or abutting the application site,
although the land was subject to an application to record certain routes as Public
Rights of Way made by the applicant in 2005 (“the PROW application”). The
PROW application led to a Definitive Map Modification Order being made in 2007
to formally record four routes across the land as Public Rights of Way but,
following a Public Inquiry, the Order was not confirmed?.

The case

9. The application has been made on the grounds that the application site has
become a Town or Village Green by virtue of the actual use of the land by the
local inhabitants for a range of recreational activities ‘as of right’ for more than 20
years.

10.1t has been made under section 15(4) of the 2006 Act, i.e. on the basis that use of
the application site ‘as of right ended prior to 6" April 2007, but that the
application has been made within five years from the date upon which use as of
right ceased. The application was made on 11" January 2010 and therefore, in
order for the application to qualify under this legal test, it will be necessary for the
applicant to demonstrate that recreational use of the land ‘as of right’ continued
until at least the 11™ January 2005. This issue will be considered in further detail
later in this report.

11.Included in the application were 26 letters of support detailing the recreational use
of the land by current and former residents. A summary of this evidence in
support of the application is attached at Appendix C.

% But note that the user evidence refers to access being gained to the site from other ‘unofficial’ access
Eoints, including Heather Drive and Swain Road.
See Planning Inspectorate decision letter dated 4™ March 2008 (case reference FPS/W2275/7/44)



12.In addition, a copy of the decision notice in relation to the PROW application and
the statement of Ms. H. Whitehead, presented as evidence to the Public Inquiry
into the PROW application, were also produced. Whilst recognising that the
PROW application was considered under a separate statutory scheme?, the
applicant states that some of the evidence produced in relation to the PROW
application will be relevant to the Village Green application. To this end, the
applicant requested that the evidence already submitted in relation to the PROW
application also now be taken into account in the context of the current Village
Green.

Consultations

13.Consultations have been carried out as required and the following comments
have been received.

14.The High Halden Parish Council wrote to express support for the application.

15.The Tenterden Town Council did not wish to express any opinion either in support
of or in opposition to the application.

16.A letter of support was also received from former resident Mrs. M. Wadley. Her
parents moved to the area in 1969 and purchased a property backing onto the
application site. She recalls her family’s use of the application site for recreational
purposes and states that she often met other people enjoying the land for
recreational purposes. She also adds that, after the land was sold in 2004, it
became more difficult to access due to tree-felling within the wood and access
points being blocked off.

Landowner

17.The application site is owned by Lakehurst Developments Ltd (“the landowner”)
and is registered with the HM Land Registry under title number K674394.

18. An objection to the application has been received from ET Landnet Ltd, who act
on behalf of the landowner. The objection is made on the following grounds:

e That the application has not been made within the necessary five year
period of grace set out in section 15(4) of the Act because use ‘as of right’
ceased on or before January 2005;

e That the use of the land has not been by a significant humber of the
residents of the locality;

e That use of the application site has been challenged and thus has not been
‘as of right’ throughout the relevant twenty-year period; and

e That it is not clear that all of the user evidence relates only to the
application site itself because an adjacent area of woodland under different
ownership would have been used where access to the application site was
gained from properties in Heather Drive.

19.Included in support of the objection is a statement (produced in relation to the
Public Inquiry into the PROW application) from Mr. P. Verrall, who was instructed

* Applications to record new Public Rights of Way are made under the Wildlife and Countryside Act
1981



by the landowner’s agent to undertake forestry work on the application site in
2004. Mr. Verrall's evidence is that there was a gate in place on the application
site in 2004 and that although he was aware of use of the application site by
members of the public, he challenged such use on the instruction of the
landowner’s agent.

20.Also produced in support of the objection were copies of newspaper articles dated
16" December 2004 (regarding tree felling) and 29" May 1997 (referring to the
existence of a locked gate), photographs showing the woodland as well as the
gates and notices erected in Spring 2004, aerial photographs showing the
woodland density and copies of invoices for fencing works (January 2004) and
signs (July 2004).

Legal tests

21.1n dealing with an application to register a new Town or Village Green the County

Council must consider the following criteria:

(a) Whether use of the land has been 'as of right'?

(b) Whether use of the land has been for the purposes of lawful sports and
pastimes?

(c) Whether use has been by a significant number of inhabitants of a particular
locality, or a neighbourhood within a locality?

(d) Whether use of the land ‘as of right’ by the inhabitants has continued up
until the date of application or meets one of the criteria set out in sections
15(3) or (4)?

(e) Whether use has taken place over period of twenty years or more?

| shall now take each of these points and elaborate on them individually:
(a) Whether use of the land has been 'as of right'?

22.The statutory scheme in relation to Village Green applications is based upon the
English law of prescription, whereby certain rights can be acquired on the basis of
a presumed dedication by the landowner. This presumption of dedication arises
primarily as a result of acquiescence (i.e. inaction by the landowner) and, as
such, long use by the public is merely evidence from which a dedication can be
inferred.

23.In order to infer a dedication, use must have been ‘as of right’. This means that
use must have taken place without force, without secrecy and without permission
(‘nec vi, nec clam, nec precario’).

24.In this context, force refers not only to physical force, but to any use which is
contentious or exercised under protest®: “if, then, the inhabitants’ use of the land
is to give rise to the possibility of an application being made for registration of a

village green, it must have been peaceable and non-contentious”®.

® Dalton v Angus (1881) 6 App Cas 740 (HL)
® R (Lewis) v Redcar and Cleveland Borough Council [2010] UKSC 11 at paragraph 92 per Lord
Rodger



25.1n this case, whilst there is no evidence to suggest that use of the application site
has been either secretive or by virtue of any permission, it is the landowner’s
position that various steps have been taken to secure the application site and
prevent unauthorised access.

26.In 1997, the wooden gates providing access onto the application site from the
A28 were locked. This is evidenced by photographs supplied by one of the users
of the land, Mr. Edmonds (as shown at Appendix D). In addition, a headline
newspaper article that appeared in the Kentish Express newspaper on 29" May
1997 refers to the landowner intending to lock the gates, and this intention is
confirmed by a further article on the comments page of the same newspaper
which records that “the new owner has also locked the gate leading to
Dawbourne Wood, which is his right, but has upset the many walkers and riders
who have been used to using it for many years”. A copy of this newspaper article
Is attached at Appendix D.

27.According to the decision notice produced in relation to the PROW application,
access to the application site apparently continued via a gap at the side of the
gates. It is unclear as to how this gap was created; at the Public Inquiry into the
PROW application, the landowner alleged that it had been created through
vandalism, but this was denied by the user witnesses who gave evidence. In any
event, it would have been obvious that this was not an official or intended
entrance to the land and consisted of an unintended hole in a dilapidated fence.

28.Later, in 2004, there appear to have been several further challenges to use.
These challenges began with the installation of padlocked metal gates (in
replacement of the wooden gates) on the A28 entrance to the application site.
The installation of these metal gates, along with the repair of adjacent side
fencing, took place on 16™ and 17" January 2004. At about the same time, a
notice stating ‘private woodland keep out’ was erected. Copies of invoices relating
to these works are provided in support of the objection.

29.1n the latter part of 2004, coppicing operations took place in the woodland and the
forester, Mr. P. Verall, recalls challenging people using the woodland; indeed, it
was a condition of the timber extraction agreement that he did so. Another
newspaper article, appearing in the Kentish Express newspaper dated 16™
December 2004 (see Appendix D), includes an interview with Mr. Verall in which
he advertises the fact that there is no public right of access to the woodland. Use
of the application site must have become contentious by this time, because it was
in December 2004 that a meeting was held to discuss the possibility of making
the PROW application.

30.The applicant asserts that there were other entrances to the application site which
continued to be used. However, the evidence submitted with the application
suggests that the entrance from the A28 was generally considered to be the main
entrance to the application site. The other entrances to the application site are
unofficial access points and they are not linked to any public rights of way
immediately abutting the application site. The landowner would have had no
reason to be aware of these other ‘back’ entrances to the application site.

31.The gate erected at the A28 entrance was clearly placed with a view to preventing
public access to the site. If the purpose of the gate was only to prevent access by



vehicles, and it was intention for pedestrian access to continue, then the
landowner would have erected a pedestrian gate to facilitate such access. It was
clearly the landowner’s wish that the public be excluded from the site, and his
actions indeed served to achieve this (albeit perhaps for a limited period until
gaps were created by persons unknown to gain access). This is recorded in the
user evidence and newspaper articles.

32.As stated above, the law of prescription relies upon acquiescence on behalf of the
landowner. This is not case where there has been inaction on behalf of the
landowner: steps have been taken in 1997 and again in 2004 to secure the land.
There would, therefore, have been days when the fencing was complete and the
main access to the site (from the A28) closed. A reasonable user would have
understood from this that the landowner was seeking to resist entry. As such,
there is evidence to suggest that use of the application site has been with force,
against the landowner’s wishes, and therefore not ‘as of right'.

(b) Whether use of the land has been for the purposes of lawful sports and
pastimes?

33.Lawful sports and pastimes can be commonplace activities including dog walking,
children playing, picnicking and kite-flying. It is not necessary to demonstrate that
both sporting activities and pastimes have taken place since the phrase ‘lawful
sports and pastimes’ has been interpreted by the Courts as being a single
composite group rather than two separate classes of activities’.

34.Legal principle does not require that rights of this nature be limited to certain
ancient pastimes (such as maypole dancing) or for organised sports or communal
activities to have taken place. The Courts have held that ‘dog walking and playing
with children [are], in modern life, the kind of informal recreation which may be the
main function of a village green’®.

35.1n this case, the evidence demonstrates that the land has been used for a number
of recreational activities. The summary of evidence of use by local residents at
Appendix C shows the full range of activities claimed to have taken place. The
majority use of the application site has been for walking (with or without dogs), but
there is also evidence of use for nature observation and the collection of
mushrooms and chestnuts.

36. 1t is not disputed by the objector that there has been some use of the application
site by the local community. Indeed, this is well documented in the evidence
presented to the Public Inquiry into the PROW application at which Ms.
Whitehead (the landowner’'s agent) accepted that “it appears tracks weave all
over the woodland, and people walk wherever the wish” and Mr. Verrall (the
forester) recalled that “when we first started [coppicing], | was aware of people
coming into the woodland three or four times a day”. In the decision notice in
relation to the PROW application, the Inspector agrees that “the overall picture
presented by the user evidence is that the woodland was used for a variety of
recreational activities and that the paths within the woodland were a means of

"R v. Oxfordshire County Council and another, Sunningwell Parish Council [1999] 3 All ER 385
® R v Suffolk County Council, ex parte Steed [1995] 70 P&CR 487 at 508 and approved by Lord
Hoffman in R v. Oxfordshire County Council, ex parte Sunningwell Parish Council [1999] 3 All ER 385



walking around it". The fact that the land was used by local people is also
expressed in the various newspaper articles relating to the land.

37.Therefore, there can be no dispute that there has been use of the application site
for recreational purposes. However, as noted above, there is a question as to
whether such use has been in the requisite manner (i.e. ‘as of right’) and
throughout the required period.

(c) Whether use has been by a significant number of inhabitants of a particular
locality, or a neighbourhood within a locality?

38.The right to use a Town or Village Green is restricted to the inhabitants of a
locality, or of a neighbourhood within a locality, and it is therefore important to be
able to define this area with a degree of accuracy so that the group of people to
whom the recreational rights are attached can be identified.

“locality”

39.The definition of locality for the purposes of a Town or Village Green application
has been the subject of much debate in the Courts. In the Cheltenham Builders®
case, it was considered that ...at the very least, Parliament required the users of
the land to be the inhabitants of somewhere that could sensibly be described as a
locality... there has to be, in my judgement, a sufficiently cohesive entity which is
capable of definition’. The judge later went on to suggest that this might mean that
locality should normally constitute ‘some legally recognised administrative division
of the county’.

40.The Applicant specifies the locality at Part 6 of the application form as “St.
Michael's, Tenterden”. St. Michael's is not a separate administrative parish,
instead comprising a suburb of the town of Tenterden and falling within the
administrative area of Tenterden Town Council. It is, perhaps, more akin to a
neighbourhood rather than a locality.

41.The qualifying locality for the purposes of Village Green registration is therefore
the administrative area of Tenterden Town Council.

42.1t should be noted that part of the application site falls within the neighbouring
administrative parish of High Halden. The evidence is that the application site has
been used predominantly, if not exclusively, from the residents of the St.
Michael's area of Tenterden. As such, High Halden would not be a relevant
locality in this case.

43.In cases where the ‘locality’ is so large that it is difficult to show that the
application site has been used by a significant number of people from that locality
(as is the case here), it will be necessary to consider whether there is a relevant
‘neighbourhood’ within the wider locality.

°R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at 90



“neighbourhood within a locality”

44.0n the subject of neighbourhood, the Courts have held that ‘it is common ground
that a neighbourhood need not be a recognised administrative unit. A housing
estate might well be described in ordinary language as a neighbourhood... The
Registration Authority has to be satisfied that the area alleged to be a
neighbourhood has a sufficient degree of cohesiveness; otherwise the word

“neighbourhood” would be stripped of any real meaning’*°.

45.As noted above, the applicant refers in the application form to the area of St.
Michael’'s in Tenterden. Whilst not being a qualifying ‘locality’ for the purposes of
Village Green registration, St. Michaels would be capable of constituting a
qualifying ‘neighbourhood’ for this purpose. This contention is supported by the
fact that there exists a St. Michael’s Village Community Group, there is a village
sign identifying the area, a St. Michael's village hall and a primary school serving
the St. Michael’s area.

46. The majority of the users reside in the St. Michael’s area (as shown on the plan at
Appendix E) and this would appear to be a qualifying neighbourhood within the
context of the Village Green legislation.

“a significant number”

47.The word “significant” in this context does not mean considerable or substantial:
‘a neighbourhood may have a very limited population and a significant number of
the inhabitants of such a neighbourhood might not be so great as to properly be
described as a considerable or a substantial number... what matters is that the
number of people using the land in question has to be sufficient to indicate that
the land is in general use by the community for informal recreation rather than
occasional use by individuals as trespassers’*'. Thus, what constitutes a
‘significant number’ will depend upon the local environment and will vary in each
case depending upon the location of the application site.

48.In this case, the evidence demonstrates that there has been regular use of the
application site by a number of local residents. In some cases, use of the
application site, according to the user evidence, has been on a daily or twice daily
basis.

49.The publicity attracted by the locking of gates in 1997 and 2004 serves to
demonstrate not only that public access to the application site was a matter of
interest to the local community as a whole (so that use is likely to have been by a
significant number of local residents) but also that those with an interest in the
land are likely to have been made aware that the land was in general use by the
community (as opposed to a few individuals as trespassers).

50.Therefore, it can be concluded that use of the application site has been by a
significant number of the residents of the neighbourhood of St. Michaels in the
wider locality of Tenterden.

19 R (Cheltenham Builders Ltd.) v South Gloucestershire District Council [2004] 1 EGLR 85 at page 92
' R (Alfred McAlpine Homes Ltd.) v Staffordshire County Council [2002] EWHC 76 at paragraph 71



(d) Whether use of the land by the inhabitants is continuing up until the date of
application or meets one of the criteria set out in sections 15(3) or (4)?

51.The Commons Act 2006 requires use of the land to have taken place ‘as of right’
up until the date of application or, if such use has ceased prior to the making of
the application, to fulfil one of the alternative criterion set out in sections 15(3) and
15(4) of the 2006 Act.

52.The application, in this case, has been made under the provisions contained in
section 15(4) of the Commons Act 2006, which allow applications to be made in
cases where use ‘as of right' ceased prior to April 2007, provided that such
applications are made within five years from the date upon which use ‘as of right’
ceased.

53.As explained above, the application was made? on 11" January 2010 and, in
order for the application to be successful, the applicant must therefore be able to
demonstrate that use of the application site ‘as of right’ continued until at least
11" January 2005.

54.0n the evidence presented by both parties, this did not happen. Use of the
application was challenged in 1997 by the erection of locked wooden gates. Even
if use of the application site continued beyond this date by way of a gap adjacent
to the gate and the use of other entrances providing access to the site, there were
further, more substantial, challenges to use in 2004 which undoubtedly had the
effect of rendering the recreational use of the application site contentious. Use of
the application site ‘as of right’ therefore ceased in 2004 (if not before), and the
application to register the land as a Village Green has therefore not been made
within the required deadline.

(e) Whether use has taken place over a period of twenty years or more?

55.1n order to qualify for registration, it must be shown that the land in question has
been used for a full period of twenty years. In this case, use of the application site
‘as of right’ ceased in 2004 and, as such, the relevant twenty-year period (“the
material period”) is calculated retrospectively from this date, i.e. 1984 to 2004.

56. The user evidence summarised at Appendix C demonstrates that there has been
use of the application site during the material period and therefore this test is met.

Conclusion
57.1t is clear from the evidence submitted both in support of and in opposition to the
application that the application site has been used for recreational purposes by

the local community for a considerable period.

58.However, the applicant has failed to demonstrate that the use of the application
site has been ‘as of right’ throughout the material period, because the evidence

'2 An application is considered to have been made on the date upon which the County Council
formally accepts and date-stamps the application. The County Council will not accept an application
as being duly made until all of the relevant requirements governing the making of an application (as
set out in Schedule 4 of the 2008 Regulations) have been fulfilled.



shows that from at least 1997, when the landowner erected locked wooden gates
at the A28 entrance, use of the application site became contentious.

59.Even if use of the application site ‘as of right' had continued until 2004, the
application to register the land as a new Village Green would need to have been
made within the five-year period of grace set out in the legislation — i.e. by 2009.
In this case, the application was not made until 11™ January 2010. Even though
this is just outside of the five-year period of grace, the County Council has no
power to consider an application made outside of the required five year period.

60. Therefore, regardless of whether any, or even all, of the other relevant tests are
met, the fact that the application has been made ‘out of time’ presents a knock-
out blow to the possibility of registering the land as a Village Green under the
current legislative provisions. As such, it should be concluded that the land is not
capable of registration as a Village Green.

Recommendation
61.1 recommend that the applicant be informed that the application to register land

known as Dawbourne Wood at Tenterden as a Village Green has not been
accepted.

Accountable Officer:

Mr. Mike Overbeke — Tel: 01622 221568 or Email: mike.overbeke @kent.gov.uk
Case Officer:

Miss. Melanie McNeir — Tel: 01622 221511 or Email: melanie.mcneir@kent.gov.uk

The main file is available for viewing on request at the Environment and Waste
Division, Environment and Regeneration Directorate, Invicta House, County Hall,
Maidstone. Please contact the case officer for further details.

Background documents

APPENDIX A — Plan showing application site

APPENDIX B — Copy of application form

APPENDIX C — Table summarising user evidence

APPENDIX D — Evidence supplied by the landowner
APPENDIX E - Plan showing the area within which users reside
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Land subject to Village Green application at
Dawbourne Wood, St. Michael's, near Tenterden

























APPENDIX C:

Table summarising evidence of use
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